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[*1]

The United States has had and will continue to have a conpelling interest in
the establishment of a permanent International Crimnal Court (ICC). Such an
i nternational court so |ong contenplated and so relevant in a world burdened
with nass murderers, can both deter and punish those who night escape justice in
nati onal courts. As head of the United States delegation to the Internationa
Crimnal Court talks, I can confirmthat the United States has had an abi di ng
interest in what kind of court the ICC would be in order to operate efficiently,
effectively and appropriately within a gl obal systemthat al so requires our
constant vigilance to protect international peace and security. Qur refusal to
support the final draft of the treaty in Rone |ast sumrer was grounded in | aw
and in the reality of our international system

Last Decenber, we joined consensus in the United Nations General Assenbly to
adopt a resolution creating the Prepatory Conm ssion on the |1 CC which net |ast
nonth in New York under the expert |eadership of Philippe Kirsch, the Lega
Advi sor of the Canadian Mnistry of Foreign Affairs. | led the United States
del egation in the critical work of the PremComto develop the elements of crines
and the rules of procedure and evidence of the court. The United States took the
lead in the elenents discussions. This sumrer the PrepComwi |l afford an
opportunity for concerns we and ot hers have had about the effectiveness and
acceptance of the Court to be addressed. W believe the problens of the treaty
whi ch prevent us fromsigning it can be solved, and that it is in the interest
of all the governnents to address those problens now so we can all be active
partners in the 1CC. There is far nore to lose in the effectiveness of the ICC
if the United States is not a treaty partner, than there is to gain fromits
current dubious regine jurisdiction. As | said at the United Nations | ast
Cct ober, we do not pretend to know all of the answers. W hope sone creative
t hi nki ng can be generated in the nonths ahead.

[*2]

Cover nment s and nongover nnental organi zati ons have often told nme that their
i ntenti on behind establishing an international crimnal court is to prosecute
the Pol Pots and Saddam Husseins of the world - those | eaders of |aw ess regines
who bring death and terror upon their own people and citizens of neighboring
states. Their intention, they say, is not to "go after"” the United States or our
armed forces. The United States, to a substantial extent, enbraces that
intention. In fact, we wi sh that everyone in Rone who was such a strong advocate
for a permanent international crimnal court for the future (and | do not
i ncl ude Canada in what |'m about to say) would show nore resolve and conm t nent
to hel ping us today bring to justice perpetrators of genocide and cri nmes agai nst



humanity and serious war crines in our ow time. Lofty rhetoric about justice of
the future lacks credibility if we are not prepared to establish, or to
strengthen, credible institutions of international justice today.

At the Rome conference |ast sumrer, the United States del egati on worked with
ot her del egations, including Canada's, to achieve inportant objectives. One
nmaj or objective was a strong conpl enmentarian regine, nanely, deferral to
nati onal jurisdictions. A key purpose of the I1CC should be to pronote observance
and enforcement of international humanitarian | aw by donestic | egal systens.
Therefore, we were pleased to see the adoption of Article 18, which is drawn
originally froman Anerican proposal, and its conpanion Articles 17 and 19. W
consider it only logical that, when an investigation of an overall situation is
initiated, relevant and capabl e national governnents be given an opportunity
under reasonabl e guidelines that respect the authority of the court to take the
lead in investigating their own nationals or others within their jurisdiction

Qur negotiators struggl ed successfully to preserve appropriate sovereign
deci sion naking in connection with obligations to cooperate with the court. Sone
del egates were tenpted to require unqualified cooperation by state parties with
all court orders, notw thstanding national judicial procedures that would be
i nvol ved in any event. Such obligations of unqualified cooperation were
unrealistic and woul d have rai sed serious constitutional issues not only with
the United States but in many other jurisdictions. Part 9 of the statute
represents hard-fought battles in this respect. The requirenent that the action
of states parties be taken "in accordance with national procedural [aw' or
simlar [*3] language is pragmatic and legally essential to the successfu
operation of the court.

The United States experience with the Yugoslav War Crinmes Tribunal has shown
that sone sensitive information collected by a governnent could be nade
avai |l abl e as | ead evidence to the prosecutor provided that detailed procedures
were strictly followed. W applied years of experience of the Yugoslav Tribuna
to the challenge of sinilar cooperation with a permanent court. It was not easy.
Sone del egations argued that the court should have the final determ nation of
the rel ease of all national security information requested froma government.
Qur position prevailed in Article 72 - a national governnent nust have the right
of final refusal if the request pertains to its national security. In the case
of a government's refusal, the court may seek a remedy fromthe Assenbly of
States Parties or the Security Counsel.

The United States hel ped | ead the successful effort to ensure that the ICC s
jurisdiction over crinmes against humanity included acts in internal arned
conflicts and acts in the absence of arned conflict. W al so argued successfully
that there has to be a reasonably high threshold for such crines.

United States |lawers insisted that definitions of war crines be drawn from
customary international |law and that they respect the requirements of nmilitary
obj ectives for conbat and the requisite intent. W had | ong sought a high
threshold for the court's jurisdiction over war crines, since individual
sol diers often conmmit isolated war crinmes that by thensel ves shoul d not
automatically trigger the nmassive nmachinery of the ICC. W believe the
definition we have arrived at serves our purpose as well: "The court shall have
jurisdiction in respect to war crinmes in particular when conmitted as a part of
a planned policy or as part of a l|arge-scale conm ssion of such crines."



A maj or achi everrent of Article 8 of the treaty is its application to war
crimes conmtted during internal arnmed conflicts. In order to w den the
acceptance of the statute to war crines committed during internal arned
conflicts, the United States hel ped broker |anguage that excludes situations of
i nternal disturbances and tensions, such as riots, isolated and sporadic acts of
viol ence, and other acts of a similar nature.

One of the nmore difficult, but essential, issues to negotiate was the
coverage of crines against wonen, in particular either as a crinme against
humanity or war crinme. The United States del egati on worked hard to include
explicit reference to crines relating to sexual assault in the text [*4] of
the statute. Rape, slavery, forced prostitution, forced pregnancy, enforced
sterilization, and other forns of sexual violence of significant magnitude were
i ncl uded as crines.

As | nentioned earlier, our enphasis on the elenents of the crines resulted
in Article 9 of the treaty, which requires their preparation - a task the
del egates are now undertaking. We al so were instrunental in creating the
acceptabl e definitions of conmand responsibility and the defense of superior
orders.

These acconplishnents and others in the Rone Treaty are significant. But the
United States del egati on was not prepared at any tinme during the Rone conference
to accept a treaty text that represented a political conpronm se on fundanenta
i ssues of international crimnal |law and international peace and security. W
could not negotiate, as if certain risks could be easily dismssed or certain
procedures of the permanent court would be infallible. W could not bargain away
uni que security requirenents or decline to uphold basic principles of
international law, even if some of our closest allies reached their own | evel of
satisfaction with the final treaty. The United States nmde conproni ses
t hroughout the Rone process, but we al ways enphasi zed that the issue of
jurisdiction had to be resolved satisfactorily or else the entire treaty and the
integrity of the court would be inperiled.

The theory of universal jurisdiction for genocide, crinmes against humanity
and war crimes seized the i maginati on of nany del egates negotiating the |ICC
treaty. They appeared to believe that the | CC should be enpowered to do what
some national governments have done unilaterally, nanmely, to enact |aws that
enpower their courts to prosecute any individuals, including non-nationals, who
conmit these crinmes. Sonme governnents have enacted such | aws, which
theoretically, but only occasionally in practice, nmake their courts arenas for
i nternational prosecutions. O course, the catch for any national government
seeking to exercise universal jurisdiction is to exercise personal jurisdiction
over the suspect. Wthout custody or the prospect of it through an extradition
proceedi ng, a national court's claimof universal jurisdiction necessarily and
rightly is limted.

The 1CC is designed as a treaty-based court, not only with the uni que power
to prosecute and sentence individuals and deprive themof their Iiberty, but
al so to inpose obligations of cooperation upon the contracting states. A
fundamental principle of international treaty lawis that only states that are
party to a treaty should be bound by its terns. Yet [*5] Article 12 of the ICC
treaty reduces the need for ratification of the treaty by national governnents
by providing the court with jurisdiction over nationals of non- party states.
Under Article 12, the I CC nmay exercise such jurisdiction over anyone anywhere in
the world, even in the absence of a referral by the Security Council, if found
in a state or territory where the crinme was committed or the state of



nationality of the accused consents. lronically, the treaty exposes non-parties
in ways that parties are not exposed.

Never mind that Article 11, paragraph 2, of the treaty requires the Court to
exercise jurisdiction only with respect to crines committed after entry into
force of the statute for any particular State unless, as a non-party, the State
has nade a declaration under Article 12, paragraph 3. | wonder how Article 11,
par agraph 2, makes sense in the context of an international crimnal court,
whose only targets of prosecution are individuals, if that provision does not
apply to the nationals of the State in question

Never mind that Article 24, paragraph 1, states, "No person shall be
crimnally responsi bl e under this statute for conduct prior to the entry into
force of the statute.” It seens to ne that this provision can only be consistent
with Article 11, paragraph 2, if it neans "entry into force of the Statute for
the state of the nationality of such person" unless there is a Security Counse
referral under Chapter VII.

Never mind that Article 22, paragraph 1, which articul ates the principle of
nul lumcrinen sin | ege, states that "A person shall not be crimnally
responsi bl e under this statute unless the conduct in question constitutes, at
the tine it takes place, a crine within the jurisdiction of the Court." It is
puzzling how a national non-party state that has not accepted the jurisdiction
of the ICC at the tine the conduct takes place, could be crimnally responsible
before the I CC for conduct that does not in fact fall within the jurisdiction of
t he Court.

However, even if you believe that Articles 11, 22, and 24 have nothing to do
with nationals of a non-party states and their rights, Article 12 runs counter
to some serious norns of international lawif it purports to enpower the Court
to exercise jurisdiction over non-party nationals. | want to acknowl edge at this
poi nt the work of Professor Madeline Mrris, Duke University School of Law, and
Prof essor Ruth Wdgwood, Yal e Law School, whose work | have had the benefit of
seeing in draft formprior to publication. The follow ng remarks are drawn, in
part, fromtheir work

[*6]

Let ne begin with the question of universal jurisdiction as a rationale for
jurisdiction. As everyone agrees, Article 12 of the Rone Treaty rejects
universal jurisdiction for the Court. Yet there is an argunent that State
Parties delegate to the I1CC their right to prosecute donestically individuals of
any nationality for certain international crimes of universal jurisdiction. But
t he foundations of that argunent are paper thin. The ICC treaty itself relies
explicitly not on universal jurisdiction but on the consent jurisdiction either
by the act of beconming a state party or by special consent under Article 12,
par agr aph 3.

Prof essor Morris has argued that "reliance on universal jurisdiction would
render nonsensical the jurisdictional provisions adopted" in Ronme. She is right.
First, the requirenment of consent of the state whose territory the crinme was
conmitted woul d be unnecessary if the Court's basis for jurisdiction were
uni versality.

Second, not all of the crimes within the subject matter jurisdiction of the
Court in fact enjoy universal jurisdiction under custonary international |aw.
Those international treaties that do use universal jurisdiction as a neans of



enf orcenent before donmestic courts are well understood to apply to crines of
uni versal jurisdiction, such as torture, international terrorism and hostage

t aki ng. Prof essor Wedgwood at Yal e pointed out that enforcement of these
treaties has generally been anong treaty parties and, | would stress, before
nati onal courts of those treaty parties. She al so points to various war crines
(now enbodied in the ICC statute) that stem fromthe Hague regul ations or from
the laws and custons or war, neither of which directly provides for universa
jurisdiction.

Third, as a matter of law, is it true that universal jurisdiction over a
crime that a state may seek to exercise itself can be delegated to a treaty-
based coll ective international court? W believe the Vienna Convention on the
Law of Treaties states rather clearly that treaties cannot bind non-party
states, and we would add, particularly with respect to treaty-based
international institutions. A state that recognizes universal jurisdiction for a
political crinme may not, even as a state party, wi sh to del egate such
jurisdiction to an international court. By becomng a party to the treaty, a
state nakes a one-tine del egation of such jurisdiction to the court. Such
del egation thereby elimnates any possibility of bilateral negotiations wth
another state even if it is a non-party, on a case-by- case basis, unless there
is an extradition treaty under Article 98 of the ICC statute or there is sone
other relevant bilateral agreenent between the two states.

[*7]

In Rone the United States del egation offered various proposals to break the
back of the jurisdiction problem The other pernanent nenbers of the Security
Council joined us in a conprom se formula during the |ast week of the Rone
conference. One of our proposals was to exenpt fromthe court's jurisdiction
conduct that arises fromthe official actions of a nonparty state acknow edged
as such by that nonparty. This would require a non-party state to acknow edge
responsibility for an atrocity in order to be exenpted-an unlikely occurrence
for those who usually comrit genocide or other serious violation of
i nternational humanitarian |law. Regrettably, our proposed anendnments to Article
12 were rejected on the prenise that the proposed take-it or |leave-it draft of
the treaty was so fragile that, if any part of it were reopened, the conference
woul d fall apart.

The final text of the treaty includes the crine of aggression, albeit
undefined until a Review Conference seven years after entry into force of the
treaty when only the states who are parties to the treaty at that tinme determ ne
t he meani ng of aggression. This political concession to the nost persistent
advocates of a crime of aggression without a consensus definition and wi thout
the Iinkage to a prior Security Counsel determ nation that an act of aggression
has occurred, should concern all of us. The Preparatory Conmi ssion is addressing
this issue, however, and we hope it will proceed responsibly in the years ahead.
I f handl ed poorly, this issue alone will fatally conpromse the ICC s future
credibility.

W firmy believe that the true intent of national governnents cannot be that
whi ch now appears reflected in a few key provisions of the Ronme treaty, as they

are being interpreted. The political will remains within the dinton
adm nistration to support a treaty that is fairly and realistically constituted.
We hope devel opnents will unfold in the future so that the considerabl e support

that the United States could bring to a properly constituted internationa
crimnal court can be realized.

Finally, | recognize the irony of having to speak in such detail today about
non-party status under the Ronme treaty, but Article 12 is the key to resolving
our nost fundanmental difficulty with the treaty. We | ook forward to the probl em



of Article 12 being solved because by solving it, the interests of international
law and justice that we all share will be served.



