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SILVER: CGood afternoon, |adies and gentlenen. M name is Charles Silver
I"'mthe director of the Washi ngton Foreign Press Center. And it's nmy very great
pl easure to wel come Anbassador David Scheffer here this afternoon

M Scheffer is the anbassador-at-large for war crines issues, and is also
currently senior adviser to the secretary of state. Ambassador Scheffer will
begi n by maki ng sone brief opening remarks, and then we'll go into questions and
answers. Thank you.

SCHEFFER: Thank you very nuch, Charles. First, ny apologies for the 15
m nute delay here, the cab finally stopped hal fway here and we wal ked t he rest
of the way because of the gridlock in the traffic. So, we sinply had great
difficulty moving a few bl ocks in Washington today. But that's for good reason.

Let me just say that | appreciate this opportunity to cone and talk with you
about the outcone of the Rome conference on the establishnment of a pernmanent
i nternational crimnal court.

As is well known by now, the United States in the end was not in a position
to support the outconme of the Rone conference. Qur position in the end was
stated for very good reasons, and we can get into sonme of that through your
guesti ons.

| do want to say that it was a deeply disappointing outcome for the United
States in Rone. The president, for several years now, has advocated the
establ i shnent of an appropriate international crininal court that could
i nvestigate and prosecute the perpetrators of mass crimes in the character of
genoci de, crimes against humanity, and war crines.

Bot h as anmbassador to the United Nations and now as secretary of state,
Secretary Al bright has been a chanpion within our own government and with ot her
governments on issues of international justice, a very strong supporter in both
t he establishment and the operation of the two ad hoc war crines tribunals, and
a very strong supporter of U S. participation in the talks that culnminated in
Rone for the UN di plomatic conference there this sumer.

W achi eved, actually, many of our objectives in the statute of the court and
we worked very hard at that. And we were very gratified that many of those
objectives, in fact, were achieved. | think the treaty is stronger because of
U S. participation in the negotiations. It's a nore credible treaty because of
that U. S. participation.

But in the end, there were a few very fundanmental issues which either have to
be accommpbdated within the treaty text or they present very severe difficulties
for the United States government. And that is exactly what happened. Those
acconmodati ons were not achieved in the negotiations, and therefore we were not
in a position to support the text as it cane out of Rone.

That's di sappointing. It's not the end of the world. There's obviously a
period of tinme now before entry into force of this treaty that will offer
various opportunities for dealing with the outconme of the Rone conference, and
we'll certainly be exploring those.



So with that, let me just finally sort of wap up the introductory coments
by saying that the U S. government's resolve to continue to lead in the field of
i nternational justice is undin nished.

There's a trenmendous anount of work out there to be done for crines in our
own tinme. Those crines that stretch back to the Canbodi an cri mes agai nst
hurmani ty and genocide of the late 1970s all the way through the 1990s, where
we' ve seen one atrocity after another occur

The permanent court will have absolutely nothing to do with that crimna
activity. It's jurisdiction will only be prospective fromthe date of entry
into force. So therefore the needs are very clear as to what needs to be done
inreal tine nowwith respect to bringing perpetrators of these crines to
justice.

And our government will continue to work those issues extrenmely hard with
ot her governnents, with the United Nations, with [ aw enforcenment officials
around the world. And we'll continue that with all due vigor and determ nation
So with that, let me open it up, Charles, and |I'd be happy to take your
guesti ons.

SILVER Let ne rem nd everybody, please wait for the m crophone and identify
your sel f.

QUESTION: (OFF-M KE) | know that the United States asked for a vote on the
proposal, on the consent of exercising jurisdiction (OFF- MKE), is that right?

SCHEFFER: Yes, but of course there's nore to it than sinply the word consent.
But, yes.

QUESTION: And did that then lead to the overall vote on the treaty?

SCHEFFER: Yes, what happened was that there no votes in the Ronme conference
and no one expected there to be any votes. And no one actually wanted there to
be votes until the final day. Because you continue to strive in these
negoti ati ons for conprom se and consensus up to the very |ast nonent. Because
that's everyone's desire is not to have to go to vote.

W& spent an enornous anmount of energy and work, including with the German
del egation, up to the final hours -- final hour of the conference, to try to
seek those conproni se and consensus positions that woul d avoid the necessity of
calling for a vote.

W were very close to it on the Thursday norning of the final week. All
per manent nenbers of the security council, including the United Ki ngdom were
supportive, and the United Ki ngdom being a | eadi ng menber of the |ike-m nded
group -- the 60 plus countries that were very proactive supportive of a broadly
based and very powerful court. The United Kingdomjoined wth the other
per manent nenbers of the security council in supporting a conprom se package
that they were prepared to have introduced in front of the Iike-ninded group for
consi derati on.

We had hoped that, that conpron se package woul d be satisfactory and woul d
t hus enabl e the pernmanent nmenbers of the security council to be strong backers
of the court. Unfortunately, by nmidnight of Thursday night of the | ast week,
t he conpromi se was rejected, and therefore we were posed by Friday norning of
the final week with essentially a take it or leave it docunent fromthe chairnan



of the conference which did not include the conpromnise provisions that had been
put forward by the P-5.

And that is what required, even after another day of discussions where we
sought to reach conpronise positions, required us on the Friday evening of the
final week to call for a vote on the anendnents that we believed were nost
important to incorporate in the docunent. W had pared down our amendment
request to two amendnents that woul d have been fundanental to the decision of
whet her or not we could recomend to the U S. governnent support for the treaty.
And it was incumbent upon us to | odge those anendrments. That is our
responsibility, and we di scharged that responsibility.

Unfortunately, the anendnents did not even reach a vote, because we were
defeated on a no-action notion | odged by Norway. So we don't have a vote count
on our anmendnents. But we were not able to get an actual vote because we | ost
the no-action notion. So that's really howit played out in the final days.

QUESTION: In the event that, in the way it played out, it seens to ne, and
tell me if I"'mwong, that the United States gets the worst of both worlds? You
don't get to exercise jurisdiction over our own troops overseas and we don't get
the seven year immunity tinme span that signatories to the treaty do?

SCHEFFER Well, if we were to sign the treaty, of course, we could get the
seven year opt out provision, if we were to becone a state party to the treaty.

SCHEFFER: Just as any other party can take advantage of that.

But our position was two fold. One, we did not believe, and continue to
strongly not believe, that this court can or should seek to exercise it's
jurisdiction over the nationals of governnents that have not joined the treaty
regime. That's as fundamental issue that we feel strongly about. |It's contrary
to treaty law, principles, and yet sonehow it prevailed in the structure of the
court.

W had to pay attention to the non-party status of any governnment. It sinply
woul d have been unrealistic and irresponsible for the United States, and frankly
for any other government that has troops conmitted to international peace
keeping -- multi-national enforcenent operations, not to be concerned about the
exposure of its troops in the event that a government is not able inmediately to
join the treaty.

And we certainly have no guarantee of when the United States governnment, even
if we got a perfect treaty, would have been in a position to actually fully
ratify and join the treaty. That's all problematic. That's specul ative.

It woul d have been irresponsible to have concluded these negotiations with
the assunption that the United States would be inmediately a full party to the
treaty on entry into force of the treaty.

No one can guarantee that. W can't guarantee that. And therefore, we are
| ooki ng even possibly at a small w ndow where, as a non-state party, we would
have been exposed to the jurisdiction of this court. And that is totally
unaccept abl e.

And therefore, we pressed hard for that, but | nust say that there was a very
| arge bl ock of countries that appeared deternmined to expose us to the



jurisdiction of the court even under those circunmstances. And that is
unf ortunate

At the sane tinme, however, we knew that we had to | ook at -- and we were
determined to try to structure this treaty so that, in fact we could be a very
active engine behind this court, a state party to this court, a major driving
force behind it. And if that is an objective, then you have to | ook at what is
required in the text of the treaty to facilitate that.

So, that is what lead to the conpromise in the final week, where we were
prepared to go with a 10-year opt out period, for crimes against humanity, and
war crimes at the beginning of the treaty regine. At the end of that 10-year
period, a state party woul d have three choi ces: one, accept the automatic
jurisdiction of the court over all of the crimes that the court has jurisdiction
over; two, succeed in anmending the statute so that your option to opt out of
certain crimes could be extended -- you would need the agreenment of the state's
parties to achieve that of course; or three, sinply imediately wthdraw from
the treaty if you're not prepared to enbrace the entire scope of jurisdiction of
the treaty.

That transitional period of 10 years, was critical for the United States. W

believe it was critical for other governnents as well. In the end there was a
seven-year period for war crines opt out only that was adopted by the
conference. This satisfied sone governnents. It did not satisfy the United
St ates.

So, we were left with an unfortunate consequence. W did not achieve
protection within the statute agai nst the universal sweep of the court, even
over non-state parties. And we did not achieve the opt-out period of 10 years
for two categories of crimes; crines against humanity and war crinmes, which we

beli eved was inportant as a transitional vehicle -- first of all, to bring nore
governments into the treaty regime right off the bat, to encourage themto cone
in, including ourselves -- but only give you 10 years to have that privilege of

opt out, and then after the 10-year period you either accept the autonatic
jurisdiction of the court or you have to withdraw fromthe treaty.

W felt that was reasonable. The pernmanent nenbers of the Security Counci
t hought it was reasonable. But it did not -- it did not prevail in the
negoti ati ons.

QUESTION: In the coming general assenbly in Septenber, | think the treaty
wi Il be discussed at the general assenbly and adopted and ratified. And now
that you are not a party to it, and it should be inplenmented on all the
countries who are not party. So, what is your strategy vis-a-vis this
devel opnent ? What are you going to do? How are you going to confront this?

SCHEFFER First, | can tell you that it would be bizarre, utterly bizarre
consequence for governnents to think that this treaty can be adopted and brought
into force with the presunption that it will cover governments that have not
joined the treaty regime. That is bizarre. That's weird. That is unheard of
intreaty |aw

So the sooner we start accepting the logic of what we have | earned in
international |law for decades, which is that you don't join treaties and then
presume that you can extend that treaty's jurisdiction to all the non-state
parties to the treaty regine, | think the better progress we can nake to
ultimately create a court that the United States is in a position to be a very
active nmenber of.



In addition to that, the general assenbly, no doubt will address the issue of

the international crimnal court. But the general assenmbly will have no
authority to approve it or adopt it in the sense of this is a treaty-based
regine. It requires individual governments to first sign the treaty, then to

bring it back to their domestic jurisdictions and get it ratified, and then to
file that ratification with the secretary general

So, we full expect there will be discussion in the fall session of the
general assenbly and we will be prepared for that. But the process of signing
the treaty and having it adopted and brought into entry, into force, is not a
general assenbly function. It is rather going to be the responsibility of 60
countries, since 60 governnents, to actually make that happen because it's 60
countries that are needed to bring the treaty into force, as ratifying parties.

And that will, no doubt take sone period of tinme, although it will be
interesting to see howlong it actually takes to actually bring the treaty into
force.

QUESTION: (Unintelligible) the general assenbly and then it has a sweeping
countries who are really accepted it -- 124 in Rone and many of the countries
who didn't afford to go to Rone, they will be in New York. So, it's not only 60
countries | think, it's..

SCHEFFER: Well, | think there's a misunderstanding here. |It's one thing to
express your general support for a treaty.

QUESTI ON:  Yes.

SCHEFFER: And that was clearly done in Rone. |It's another thing -- and it's
al so entirely possible that one could see the general assenbly seek to take sone
action, show ng support for the treaty. But beyond that, that doesn't do
anything in ternms of bringing the treaty into force.

The treaty needs 60 countries to both sign it and -- only 26 have actually
signed it to date -- it needs 60 to sign and then those 60 signers of the treaty
need to have it ratified through their constitutional procedures back hone. And
then that has to be deposited with the secretary general. It's a nunber of 60
governments that are required to bring the treaty into force.

So, it will take some time to get that acconplished. For exanple, the Law of
the Sea Convention, was w dely supported by the general assenbly after the
negoti ati ons ended, but it took nmany, many years to get the necessary ratifying
governnents to step forward, deposit their ratifications with the secretary
general and actually bring the treaty into force.

SCHEFFER So, all I'msaying is that there will clearly be sone period of
time here before the treaty actually enters into force.

QUESTI ON: What are you going to do in this period of tinme?

SCHEFFER: What we will doing this period of tine is first of all we're
currently | ooking at what our options are. There are no definitive decisions at
this stage other than to assure you that the United States is not prepared to
sign the treaty in its current form So any assunption that any governnment may
have that the United States will evolve toward signature of the treaty is a very
m spl aced assunption.



I think our first order of business is to consider with many ot her
governments what their views are at this stage, whether their intentions are for
this treaty to enter into force and for this court to operate wi thout the United
States. | think it would be very interesting for us to know whether that's in
fact the intent of other governments.

If it is in fact their intent that the United States participate in the work
of the court, and be a mmjor supporter of the court, then | think we need to
have a | ot of consultations with governnents about what that really nmeans and
what it will entail.

So, those are the kinds of discussions that need to take place now, anong
gover nnents.

QUESTION: Do you -- even if the United States were to have achieved its
desired anendnments and goals, do you honestly think the U S. Senate as presently
constituted, would approve such a treaty?

SCHEFFER: Well, let ne say that | know from even ny hearing | ast week before
the Senate Foreign Relations Committee, that if we were to seek to bring the
treaty inits current formbefore the U S. Senate, we woul d neet considerable
resi stance in the Senate, if we sought to do so. That nessage was very clear
| ast week.

| don't think we would want to speculate at this time on what would be the
consequences if we ultimately brought a treaty to the Senate that had
corrections that enbodied in it that nmeet our nost fundamental concerns.
thi nk that woul d engage the Senate in a different discussion than what I
experi enced | ast week before the Senate Foreign Relations Committee.

| think it's incunbent upon us to always keep the Senate's views very much in
the forefront of our minds, because after all for us to be a credible
negotiating party in these treaty negotiati ons, we have -- we know that we have
a certain procedure in the United States for negotiating, signing, and ratifying
treaties. And the U S. Senate is a key part of the third | eg of that endeavor,
the ratification part.

We cannot credibly go in and negotiate treaties if we are certain that if we
negotiate a particular outcone and support a particular outcome, the Senate then
is vigorously opposed to that outcome even before we've presented the treaty to
them | think we have to be very cogni zant of what those views are.

And | think other governnents have been very aware of this, obviously --
probably even nore aware than they woul d have wi shed to have been at tines about
t he system of government that we operate under here.

But you know, | firmy believe that the U S. Senate fromall of my dealings
with that body, is firmy committed to the pursuit of international justice.
And our duty in the executive branch is to present themw th proposals where
their approval is needed, whether it be ratification of a treaty, or
appropriations for support of ad hoc tribunals or otherwise, with realistic
proposals, that result in a joint effort of the executive or |egislative
branches for the pursuit of international justice.

And this is not the end of this story. W wll have to see where we take
this in the coming nonths, in terns of further steps.



Anot her question? Yes.

QUESTION: (Unintelligible) with other country. Wat kind of confirmation do
you have with other countries? And which country, with which country -- are you
tal ki ng about ?

SCHEFFER: How many years back do you want to go?
LAUGHTER

QUESTION: My question is (Unintelligible) to achieve your goal through
(Unintelligible) this idea. Wat do you, don't join this treaty?

SCHEFFER: If we do not seek corrections in the treaty, what happens if we
don't join the treaty?

Well, first let ne say that | have spoken with a very w de range of
governnents. |If one goes back to where this all started in 1995, we could put
on that |ist alnpbst every country that has participated in these negotiations
since 1995 at the U N

| have traveled the world nany times to many capitals, to discuss these
i ssues, as recently as May. Prior to the June conference, | was in Asia
di scussing this with many Asian governnents. So there's been no shortage of
nmeeti ngs and consultations.

Wiile | was in Rome | was neeting every day with governnents across the
board, on a bilateral basis and group sessions, et cetera. And | honestly don't
now of any government that spent nore tinme neeting with other governnents than
did the United States.

The difficulty the United States often find itself in is that there are many
governments that believe they should nmeet many, nmany times with the United
States, during a conference, and then if they don't hold those -- that series of
nmeetings, then they're disappointed. And all | can say is we tried our very
best in Ronme to neet as nmany tines as we could with as nany governments. And we
did so in many different ways.

I will say this about the Japanese government. The Japanese government was
represented by Ambassador Omnada who i s your pernmanent representative to the
United Nations. He did a superb job. W consulted with himextrenely cl osely.
He held hinself out as an interlocutor between ourselves and many ot her
governments that had quite divergent views fromthe U S. view of the court. And
all I an dois -- | think Japan can be extrenely proud of the role that their
anbassador took at the Rone tal ks, very proud. He was a | eader

Now t he second part of your question was where do we go fromhere. | would
truly hope that the devel opnents of the next nonths, and even the next year or
so, will point in the direction of correction of this docunent before it enters
into force

If that doesn't occur, then | see very, very little likelihood of any serious
consideration in Washington of U S. signature of the treaty -- very little
i kelihood of any serious consideration of signature of the treaty if those



corrective actions are not taken. W certainly have no plans at this tine to
sign the treaty inits current form

I would also think that one of the consequences for the international court,
if it is established without U S. participation, is that you will find |Iacking
what we have been trying to do -- and | think to sonme consi derable success in
the last few years -- in our support for the ad hoc tribunals on the forner
Yugosl avi a and Rwanda.

The United States has the ability, as do other governnents, to bring its
diplomatic clout to bear, to facilitate the cooperation of states with these
judicial institutions and we do it every single day. It's one of the reasons ny
of fice and nmy position exist. And it works.

| would hope that we're not in a situation when the pernanent court is
est abl i shed, where the United States is not in a position to do that, to
facilitate the work of such a court. | would hope that we would be in such a
posi tion.

The ot her danger is you know, if we don't see a positive evolution in this
i ssue over the next year or so, there may be a real consequence in terns of how
the U S. Congress nay view these issues and | would hope that, that woul d not be
a consequence of this.

So | think that a lot is at stake here. A lot is at stake in ternms of how
the United States can use its diplonmacy, can use its resources, because we woul d
like to continue to participate as a |l eader in international justice.

SCHEFFER: But it has to be international justice that does not ignore our
responsibilities for international peace and security. |In the end, it's those
countries that can nake the greatest contribution to international peace and
security, which can also make the major contribution to international justice.
Last question.

QUESTION: (OFF-M KE) to these questions, at the time of state departnment
briefings M. Rubin said if the United States could not change the text of the
treaty (unintelligible) at the sane tine the U S. will actively oppose the
treaty put into force. And what is the neaning of "actively oppose"? Do you
nmean that try to prevent the ratification by the other countries? And the fina
guestion is, after the -- last year | think, the (unintelligible) treaty was
then (unintelligible) the United States could not change (unintelligible). And
this is the second tinme that nost of the international comunity find that the
United States failed to join to the train (ph), and what does it nean in the
(unintelligible) foreign policy?

SHEFFER: First, let ne say that when a decision needs to be nmade about what
constitutes "actively oppose", we will make that decision. | think -- | would
hope that we can see devel opnents in the next year or so that would not |ead us
to have to reach that decision

It's premature right now to specul ate on what "actively oppose" neans. W
can all guess at what it nay nmean, whether it be in ternms of ratification or in
terns of the actual operation of the court once it's established. But | think
it would just be premature right nowto try to set forth what that m ght nean,
because frankly | woul d hope that we don't have to reach that point. W really
shoul dn't have to reach that point.



In terms of U S. diplomacy wit large after the |Iand mines and internationa
crimnal court negotiations, let ne just say that in this post-Cold War era, we
have sone very difficult and conplex issues. And there are special
responsibilities that certain countries take upon thensel ves.

The United States continues to have a significant responsibility for
i nternational peace and security. W're the country that is often called upon
to execute a security council mandate, to conme to the assistance of alliance
partners, to take nultinational mlitary action that is sonetines very unpopul ar
posed by several governnents, and yet we're being asked by other governnments to
take that action. And the exanples are many that | can list going fromsecurity
council mandate all the way down to unilateral actions that nonethel ess
governnents desire our military to take.

And we have to be extrenely careful that when we enter into these negotiating
fora that we always keep in mnd those responsibilities. That not only the
United States but, quite frankly, other countries take on too. And | think it's
unfortunate that there were devel opnents in Ronme whereby those responsibilities
of the United States tended to be dininished in the thinking of those who were
trying to put the international crimnal court together

One thing that 1've found very surprising, and at tinmes even distressing,
during the Roman tal ks, was the casual ness with which representatives of other
governments, as well as the nongovernmental organizations and even the nedia,
woul d approach me with the statenent that there is no plausible scenario whereby
the U.S. military could ever be brought before the international criminal court
because of all these various safeguards. And the discord is really ained not at
the United States but at others.

Now | would say | certainly believe it should be a court that is ainmed at the
perpetrators of mass crines, and we like to think in the United States we're not
perpetrators of nass crines. But we can't work off of mere assunptions that
t hi ngs won't happen. W have to see a docunent that provides us with the
assurance that this court will not be a politically notivated court -- will not
be one that can be used by a rogue state against the United States, and yet
create the bizarre consequence that our soldiers in multinational peacekeeping
operations on the soil of a rogue state could be prosecuted. But the
perpetrator of the mass crinmes on the territory of that rogue state hinself
could not be prosecuted because of the way the treaty is structured. That's

just bizarre. |It's a bizarre structure of jurisdiction

And | just hope that in the future what really is a fair assessnent of
responsibilities of governnents in the international systemcan be taken into
account in this treaty. It's really not that difficult to fix this treaty.
It's not that difficult. Froma conceptual point of view it's not that
difficult.

But | think it's going to require governnments to recogni ze that when it cones
to international peace and security and those responsibilities that there are
ci rcunst ances that have to be taken into account. There's a reality that has to
be taken into account. And | hope that can be achieved.

SILVER Do you have tine for one |ast?
SCHEFFER: Sure.

SILVER kay, this is the last one. 1've said that before, and | neant.



QUESTI ON: Goi ng back to an earlier statement of yours, you said there will be
real consequences (OFF-M KE) congressional attitudes as a result of this,
think I know what you nean but are you suggesting that in the future, if this
situation should continue that congress would, in effect, prevent the U S.
government fromentering into peacekeeping activities because of the risk?

SCHEFFER: | don't want to presune what congress will do or not do. Al |
woul d do is point you to the statenent of Chairnan Helms at ny hearing | ast
week, where he in fact listed sone of the things that were on his nind. And
think we have to take note of that. So | would sinply point you to that
transcript of Senator Helns' statenent |ast Thursday in the senate foreign
relations comittee. And he certainly spoke to this issue about what could be
t he consequences.

SILVER Well, with that | would like to thank Anbassador Scheffer, and |I'd
like to thank you, |adies and gentl enen.



